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India’s Surrogacy Law: Protecting
Rights or Creating Roadblocks?

ADV. SUNIL KUMAR

Surrogacy means a woman
agreeing to carry a baby for an-
other couple or an individual.
The woman carrying the baby
is called a “surrogate mother”.
After the surrogate mother gives
birth tothe baby, its puardianship
and custody goes to the intended
parents. Surrogacy is a complex
procedure and there are many le-
galities and formalities to be met
before the process canstart. With
advances in assisted reproductive
technologies like IVF, surrogacy
has become an alternative means
of having a child with a biological
connection for infertile couples.

However, commercial surroga-
cy driven by financial incentives
has raised ethical concerns re-
garding exploitation of surrogate
mothers and commodification of
children.

TYPES OF SURROGACY

@ Altruistic Surrogacy is when
a woman volunteers to be a sur-
rogate mother. She usually is a
close family member or friend to
the intended parents. The surro-
gate mother does not receive any
money for her involvement in the
process except for medical and
pregnancy-related compensation.

@ Traditional Surrogacy iswhen
the eggs of the surrogate are fertil-
ized with the intended father’s or
donor’s sperim for achieving preg-
nancy,

® Independent Surrogacy is
when the surrogate mother works
independently without any orga-
nization or agency.

@ Gestational Surrogacy iswhen
the surrogate isimpregnatedusing
the eggs of the intended mother (or
donor) which is fertilized hy the
sperm of the intended father (or
donor) using a process called In
Vitro Fertilization (IVF).

LEGALITIES SURROUNDING

SURROGACY ININDIA

Surrogacy in India has evolved
significantly over the years. In
2002, guidelinesallowed commer-
cial surrogacy, enabling surrogate
mothers to receive compensation.
However, unregulated practices
led to issues like exploitation and
child abandonment. In response,
the Law Commission reconimend-
ed hanning commercial surrogacy
in its 228th report. By 2015, India
prohibited commerdial surrogacy.
The Surrogacy (Regulation) Act,
2021, established a legal frame-
work to protect the rights of all
parties involved.

KEY REGULATIONS AND
PROCEDURES

The Surrogacy (Regulation) Act,
2021, outlines specific procedures
and requirements. Intending
couples need a Certificate of Es-
sentiality, which includes medical
indication for surrogacy, a Mag-
istrate’s order for parentage and
custody, and insurance coverage
for the surrogate mother for 36
months postpartum. Addition-
ally, both surrogate and intending
mothers must obtain a Certificate
of Eligibility.

OFFENSES AND PENALTIES

Engaging in commercial sur-
rogacy can lead to imprisonment
of up to 10 years and fines up to

10 lakh rupees. Abandoning or
disowning a surrogate child, sex
selection, and exploiting surrogate
mothers are also punishable of-
fenses with significant fines and
imprisonment terms.

CRITICISMS AND SHORT-
COMINGS

The Act allowsaltruisticsurroga-
cy buthans commercial surrogacy.
Critics argue this may lead to ille-
gal practices and corruption. The
law’s requirement that surrogate
mothersmusthe married and have
their child limits options for single
women and reflects societal biases.

While the Surrogacy Actof2021
aims to regulate and promote sur-
rogacy, it faces criticism for creat-
ing obstacles for genuine parents.
Thehan on commercial surrogacy,
requirements for surrogate moth-
ers, and lack of protections for
clinics and certificates are key con-
cerns. To achieve the Act’s goals,
corrective measures are needed,
such as reconsidering the ban on
commercial surrogacy, removing
marital status requirements for
surrogate mothers, and putting
more foeus on their mental and
physical health.

Author is Research Scholar at Am-
ity Law School, Gurugram & Associate
Advocate at Navit Le-Eagle (OPC) P
Litd. Mail your legnl queries on sunil@
nle.co.in



